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MOTION TO FILE ONE DAY OUT OF TIME  
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Pursuant to Rules 2121 and 6022 of the Rules of Practice and Procedure of the 

Federal Energy Regulatory Commission (“Commission” or “FERC”), Southwest Power 

Pool, Inc. (“SPP”) submits this motion to file one day out of time, and these comments 

(“Reply Comments”) in response to the Initial Comments of Commission Trial Staff 

Opposing in Part Offer of Settlement (“Initial Comments”) filed by the Commission’s 

Trial Staff (“Trial Staff”) on August 11, 2016.3  Trial Staff is the only entity that 

submitted comments contesting the Joint Offer of Settlement (“Settlement”) filed on July 

22, 2016.4   

SPP requests that the Reply Comments are accepted for filing one day out of time 

in accordance with Rule 212(a)5 and Rule 602(f)(2).6 Good cause exists to grant the 

                                                 
1  18 C.F.R. § 385.212 (2016). 
 
2  18 C.F.R. § 385.602 (2016). 
 
3   Initial Comments of the Commission Trial Staff Opposing in Part Offer of 

Settlement, Docket No. ER15-2324-000 (Aug. 11, 2016). 
 
4  Joint Offer of Settlement of Southwest Power Pool, Inc., Docket No. ER15-2324-

000 (July 22, 2016). 
 
5  Rule 212(a) provides the general rule that a motion may be filed at any time, by a 

participant to a proceeding, and in any proceeding except an informal rulemaking 
proceeding. 
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motion and allow SPP to submit its Reply Comments today because the one day delay 

will not adversely affect any parties to this proceeding and may aid the presiding 

Settlement Judge in the decision-making process. As explained below, SPP recommends 

that the Settlement Judge certify, and the Commission approve the Settlement, as a fair 

and reasonable settlement which reduces rates, adds rate-payer protections, is supported 

by the parties to the Settlement, and is in the public interest.7 

DISCUSSION 

A. The Settlement is a Result of Extensive Negotiations Amongst the 
Parties 

 
The Settlement is the result of extensive negotiations amongst those active in 

settlement, including SPP8, Missouri River Energy Services (“MRES”), Western Area 

Power Administration (“Western”) and Basin Electric Power Cooperative (“Basin 

Electric”), the Missouri Public Service Commission, and Trial Staff.  The Settlement 

establishes itself as comprehensive to settle all issues set for hearing in the docket and 

represents an indivisible package that cannot be altered in part without jeopardizing the 

                                                                                                                                                 
 
6  Rule 602(f)(2) provides the rule that reply comments may be filed no later than 30 

days after the filing of the [offer of settlement], unless otherwise provided by the 
Commission or presiding officer (emphasis added). 

 
7  SPP’s silence in these Reply Comments on any matter addressed in the Trial Staff 

comments should not be construed as a concession by SPP on any argument or 
issue before the Commission. 

 
8  As is standard in these types of proceedings, SPP usually takes a neutral role in 

discussions and negotiations involving the Transmission Owner’s rates, annual 
transmission revenue requirements (“ATRR”), and other financial terms. SPP’s 
participation is one of support and facilitation, except in cases where SPP’s 
positon as an administrator of its Open Access Transmission Tariff (“Tariff”) 
requires a more active role. 
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whole.9  The Settlement embodies the compromise of numerous complex and interrelated 

issues and constitutes a single agreement reflecting a balance of many negotiated trade-

offs of both rate and non-rate terms,10 resulting in an average reduction of over 30% 

amongst the five Members’ ATRRs as well as the addition of numerous measures to 

promote transparency.   Taken altogether, the Settlement, negotiated by the substantial 

rate payers in Zone 19 (i.e., Western and Basin Electric), the Missouri Public Service 

Commission, and at least partially reflecting desires of Trial Staff,11 is overall fair and 

reasonable and in the public interest and should be certified by the presiding Settlement 

Judge and approved by the Commission. 

 

 

                                                 
9  See Joint Offer of Settlement at Article II. 
 
10  See generally Joint Offer of Settlement at Article II (Key settlement terms 

include, but are not limited to: Extensive changes to each of the five formula rate 
templates;  A 77 basis point reduction of the Base Roe to 9.6% and a 50 basis 
point SPP Membership ROE adder;  A $1.1 million reduction of Moorhead’s 
payment in lieu of taxes (“PILOT”);  Use of the actual capital structure for each 
Member; Use of an average of Beginning of Year (“BOY”) and End of Year 
(“EOY”) balances; Extensive changes to the formula rate protocols, including the 
addition of various provisions to increase transparency of and opportunity for 
participation in the annual update process; An ROE moratorium, by which the 
MRES Members may not file under Section 205 of the FPA to change the base 
ROE until March 1, 2020; No such prohibition restricting their rights of 
customers or other entities to propose a different ROE under Section 206; 
acceptance by the Members of the terms and conditions of the Zone 19 (Upper 
Missouri Zone) Attachment AI Guidance Document, prepared by the Attachment 
AI Working Group in Docket No. ER15-1775-000, and agreement that should a 
Member decide to modify its list of qualifying facilities under Attachment AI of 
the Tariff, the Member will do so in a manner that conforms to such final 
guidance).   

 
11  Note that in their Initial Comments on p. 8, n. 8, Trial Staff expressed support for 

several of the key terms of the Settlement. 
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B. Since No Party Has Contested the Settlement, the Settlement Judge 
Should Certify the Settlement and the Commission Should Approve 
the Settlement as Uncontested Since it Is Fair, Reasonable and in the 
Public Interest.  

 
Since no party has contested the Settlement, it is appropriate for the Settlement 

Judge to certify the Settlement and for the Commission to approve the Settlement as 

uncontested.  The only comments contesting the Settlement came from Trial Staff which 

is a participant, and not a party, to this proceeding. Rule 602 establishes different 

standards for Commission review with respect to settlements contested by a party and 

settlements where only a participant has contested.  A settlement that is contested only by 

a non-party participant – i.e., Trial Staff – is treated by the Commission as 

“uncontested,”12 and the Commission may approve such a settlement under the same 

standard that applies to settlements that are uncontested by all parties and participants: 

the fair and reasonable and in the public interest standard.13  Accordingly, in this 

proceeding, the Commission only needs to determine that on balance the Settlement 

appears fair, reasonable, and in the public interest.14  

 

                                                 
12  See Entergy Ark., Inc., 143 FERC ¶ 61,105 at P 8 (2013); Tex. N.M. Power Co. v. 

El Paso Elec. Co., 110 FERC ¶ 61,258 at P 6 n.5 (2005); Stingray Pipeline Co., 
L.L.C., 101 FERC ¶ 61,365 at P 1 n.1 (2002). 

 
13  See 18 C.F.R. § 385.602(g)(3). 
 
14  See, e.g., Enbridge Energy, Ltd. P’ship, 148 FERC ¶ 61,082 at P 11 (2014) 

(“Inasmuch as this supplemental settlement filing is uncontested, and its approval 
would further the Commission’s policy of favoring settlements as a means for 
parties to avoid litigation and thereby lessen the regulatory burdens of all 
concerned, the Commission approves the Supplement to FSM Settlement on the 
grounds that it appears fair, reasonable, and in the public interest.”). 
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C. The Settlement Is Fair, Reasonable and in the Public Interest Since it 

Provides Numerous Benefits and Approving It Is Consistent with the 
Commission’s Strong Policy in Favor of Settlements. 

 
The Commission has a long-standing policy in favor of settlements15 and “has 

long recognized the value of settlements, both in enabling the Commission to resolve 

more efficiently the large number of cases it must process and in enabling the [the 

applicant] and its ratepayers to obtain greater rate certainty and minimize their litigation 

costs.”16  As stated previously, the Settlement embodies the compromise of numerous 

complex and interrelated issues and constitutes a single agreement reflecting a balance of 

many negotiated trade-offs of both rate and non-rate terms.17    Settling this matter would 

spare the parties and the Commission the unnecessary administrative burden, costs, and 

risks associated with litigation in a proceeding where the parties have agreed to a 

settlement.    This Settlement poses no overriding policy, market power, or competition 

concerns that would outweigh the strong interest in achieving the benefits of a settlement. 

  

                                                 
15   Id. 
 
16   Trailblazer Pipeline Co., 85 FERC ¶ 61,345 at p. 62,341 (1998). 
 
17  Note that in their Initial Comments on p. 8, n. 8, Trial Staff expressed support for 

several of the key terms of the Settlement. 
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CONCLUSION 

For the reasons discussed above, SPP respectfully requests (i) that the Settlement 

Judge certify the Settlement to the Commission; and (ii) that the Commission approve the 

Settlement based on a finding that it is fair and reasonable and in the public interest. 

 
                      
 
                  Respectfully submitted, 
 
              /s/ Matthew Harward 
 
 Matthew Harward 

Southwest Power Pool, Inc. 
201 Worthen Drive 
Little Rock, AR 72223 
Telephone: (501) 614-3560 
mharward@spp.org 
 
Attorney for 
Southwest Power Pool, Inc. 

 
 

 
 
Dated:  August 23, 2016

mailto:mharward@spp.org


CERTIFICATE OF SERVICE 

 I hereby certify that I have this day caused to be served the foregoing document 

upon each person designated on the official service list compiled by the Secretary in this 

proceeding in accordance with the requirements of Rule 2010 of the Rules of Practice and 

Procedure, 18 C.F.R. § 385.2010 (2016). 

 Dated at Little Rock, AR this 23rd day of August, 2016. 
 
      

/s/ Michelle Harris 
Michelle Harris 
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